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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such 
cases as are reported in full. 



NORFOLK & W. RY. CO..f. OVERTON'S ADM'R. 

Jan. 12, 1911. 

[69 S. E. 1060.] 

1. Railroads (§ 356*) — Operation — Accidents at Crossing — Cross- 
ing by Custom. — Where a pathway across a railroad is used by 60 to 
100 persons per day with the knowledge of the servants of the rail- 
road, one injured while crossing the railroad on the pathway is a 
licensee, and not a trespasser. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1228- 
1234; Dec. Dig. § 356.* 11 Va.-W. Va. Enc. Dig. 582.] 

2. Railroads (§ 351*) — Operation — Accidents at Crossings — Action 
for Injuries — Instruction. — In an action for a death at a railroad 
crossing, where the engineer testified that the cab of his engine had 
reached the tower house beside the track when the deceased ap- 
peared beyond the tower house, approaching and close to the track, 
while plaintiff's witnesses testified that the engine was still some dis- 
tance away when the deceased came near the track, so as to be seen 
beyond the tower house, an instruction that it was the duty of the 
railroad company to use reasonable care to discover deceased, and 
that if it did not use such care, and by its failure to do so the acci- 
dent occurred, the finding should be for plaintiff, was properly given, 
on the theory that, if plaintiff's testimony were true, the engineer 
was negligent either in not seeing deceased, or in not giving an alarm 
or trying to stop the train before the engine reached the place of the 
accident. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1193-1215; 
Dec. Dig. § 351.* 7 Va.-W. Va. Enc. Dig. 704.] 

3. Railroads (§ 351*) — Operation — Accidents at Crossings — Action 
for Injuries — Instruction. — In an action for the death at a railroad 
crossing of a boy 13 years old, an instruction barring recovery if de- 
ceased failed to look and listen before attempting to cross the rail- 
road track, if the deceased was sufficiently intelligent to be guilty of 
contributory negligence, was pioperly modified by basing the effect 
of his failure to look and listen on the condition that he was capable 
of knowing the danger of crossing the railroad track on which trains 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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were frequently passing, and that he failed to use that intelligence 
which his age, experience, and capacity indicated. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1193- 
1215; Dec. Dig. § 351.* 11 Va.-W. Va. Enc. Dig. 588.] 

4. Railroads (§ 320*) — Operation— Accidents at Crossings — Pre- 
cautions as to Persons Seen at or Near Crossing. — An engineer has 
the right to presume that a pedestrian will stop before reaching the 
track in front of a moving train, where there is nothing in his ap- 
pearance to indicate that he is not conscious of the danger. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1016; Dec. 
Dig. § 320.* 11 Va.-W. Va. Enc. Dig. 580.] 

5. Railroads (§ 348*) — Operation — Accidents at Crossing — Actions 
for Injuries — Evidence. — Evidence that a train was from 50 to 96 feet 
from a crossing when deceased first appeared beyond a tower house 
within 12 feet of the track, approaching it, apparently unconscious 
of his danger, having his attention fixed upon a-freight train passing 
on a further track, and that he was struck and killed on stepping 
upon the first track is insufficient to sustain a finding that the rail- 
road company was guilty of negligence resulting in his death. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1138- 
1150; Dec. Dig. § 348.* 11 Va.-W. Va. Enc. Dig. 597.] 

Error to Circuit Court, Norfolk County. 

Action by the administrator of Leroy Overton, against the Nor- 
folk & Western Railway Company. From a judgment for plain- 
tiffs, defendant brings error. Reversed and remanded for new 
trial. 



COMMONWEALTH v. RICHMOND, F. & P. R. CO. 

Jan. 12, 1911. 

[69 S. E. 1070.] 

1. Taxation (§ 500*)— Relief against Tax— Exemptions— Pleading. 

— On suit by a railroad company for relief against an annual state 
franchise tax imposed under Const. §§ 177, 178 (Code 1904, pp. cclxiv, 
cclxv); Code 1904, pp. 2205-2207, on the ground of exemption under 
its charter, the commonwealth could answer that the exemption 
had been surrendered. 

[Ed. Note.— For other cases, see Taxation, Dec. Dig. § 500.* 13 
Va. W. Va. Enc. Dig. 110.] 

2. Taxation (§ 500*)— Suits for Relief— Pleading.— Strict rules of 
pleading are not applicable to a suit by a railway company for re- 



*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



